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March 4, 2019 
 

Ms. Christine Lawson 
Division of Water Resources 
N.C. Department of Environmental Quality 
1636 Mail Service Center 
Raleigh, N.C. 27699-1636 
 
 
Re: Draft Swine Waste Management System General Permit 
Electronically accepted at: swinepermit.comments@ncdenr.gov 
 

Dear Ms. Lawson: 

On November 27, 2018, a young mother and pig farmer from Wayne County 

named Marlowe Vaughan engaged in the division’s daylong stakeholder session in 
Sampson County. She subsequently spoke at two public hearings held to receive 

comments about the draft Swine Waste Management System General Permit. From 
the podium at one, after explaining she’d listened to diverse viewpoints with an open 
mind, Mrs. Vaughan said this:  

“Those who have the most to say about how we do our job, actually know the 

least about how we do our job.” 

We urge the N.C. Department of Environmental Quality (DEQ) and its 

Division of Water Resources (DWR) to keep in mind those 23 words, spoken from the 
heart of a North Carolina family farmer, as you undertake the important work of 
evaluating comments and then making proper adjustments and modifications to the 
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pending draft permit to ensure it is appropriately issued under the laws, rules and 
intended policies of the state.  

You have heard from more than Mrs. Vaughan. You have received sincere and 

significant comment from dozens upon dozens of family farmers and other experts 
with credentials in technical specialties of environmental protection, nutrient and 

manure management, engineering and farming practices, and rulemaking process 
and authority. They have provided helpful and relevant information to ensure that 
DEQ and farmers will continue to meet and exceed our shared responsibilities as 

outstanding environmental stewards without inutile provisions, unnecessary 
burdens or undue cost under the forthcoming permit.  

We share in a common purpose of protecting the environment on and around 

our farms, in our communities and for our state – with a regulatory framework that 
is reasonable and effective, not arbitrary or meaningless. You have heard farmers’ 
voices throughout this process. And you have heard from experts who know how 

farms operate and perform. These North Carolinians have shared with you their 
knowledge and wisdom. They have names: Ada Beatty, James Lamb, Curtis Barwick, 
Chad Herring, Gaye Crowther, Elwood Garner, Jan Archer, Brandon Warren… and 
so many more. We ask that you give the oral and written comments from these 

farmers and experts the proper weight and credence they deserve.  

Herein, we offer additional written comments on behalf of the thousands of 
family farmers, grain growers, veterinarians, nutritionists, livestock and feed 

haulers, processing plant team members and managers, equipment manufacturers 
and installers, grocers and retailers, restaurateurs, chefs and pit masters, and so 
many other partners whose efforts produce beloved products and support more than 

50,000 good jobs in communities across North Carolina. We are deeply committed to 
ensuring a sustainable pork industry. Indeed, the taxes, fees and economic activity 
generated by the state’s profitable pork and pork processing sectors remains vital to 

the long-term success of North Carolina’s economy and well-being, particularly in 
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rural regions of the state. We value environmental stewardship as an inextricable 
part of that job. 

 

I. The economic importance of the pork industry 

North Carolina’s leaders have long recognized the importance of a robust 

livestock agricultural sector. Gov. Luther H. Hodges was instrumental in the creation 
of Research Triangle Park – and of a diversified livestock industry in North Carolina. 
Gov. Hodges, who later served as U.S. Secretary of Commerce under President 

Kennedy and President Johnson, helped to recruit the largest meat processing 
company in the world (at the time, Swift and Co.) to build a large, modern meat 
processing plant at Wilson in Wilson County. That facility has been continuously 

updated and improved and is in operation today. It employs more than 600 people in 
the production of bacon. 

At the opening of the Wilson plant, Gov. Hodges spoke eloquently about what 

the facility meant in the long run for North Carolina, and his words resonate to this 
day: “May I commend the state, county, and city officials, business and civic leaders 
for their assistance and cooperation in bringing to the state this magnificent plant. 
… Today, the dream has become a reality and, while we must continue to look to the 

future for the realization of all the benefits that can accrue from this industry, we can 
now move forward confident in the knowledge that great progress has been made. 
The foundation for significant economic advancement has been laid. … Here, you 

have an industry that must draw not only its manpower but also its raw material 
from this immediate area if it is to function at top efficiency. This is a tremendously 
important factor because it greatly increases the contribution that this industry can 

make to the regional economy. It not only provides employment for many of our 
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people, but at the same time it provides an excellent market for our livestock that is 
being produced in increasing numbers throughout eastern North Carolina.”1 

That was 1959, and farmers responded. The size of the state’s swine herd rose 

by 1.2 million pigs over the next two decades, a 100 percent increase. In the mid-
1980s, in the wake of a national farm crisis, Gov. James G. Martin led a broad, 

bipartisan group of state and local leaders in repeating the effort.  

“Increasing markets for our farmers is a matter of urgent priority,” Gov. 
Martin told attendees in 1987 at the Agricultural Stabilization and Conservation 

Conference, held in Greensboro. “Food processing companies have invested more than 
$100 million in North Carolina in new and expanded facilities. … (They) provide 
increased long-term opportunity for North Carolina farmers. Moreover, they have a 

stabilizing effect on overall agricultural markets and prices.”2  

Leaders created a state Food Processing Task Force, with state, local and civic 
leaders emphasizing aggressive recruitment of food processing facilities, including 

actions that led to approval of a new, modern pork processing facility at Tar Heel in 
Bladen County. Again, farmers answered the call.  

North Carolina ranks second nationally in swine production. Animal 
agriculture accounts for about two-thirds of receipts in the state’s agricultural sector, 

which is our state’s number one industry. State, county, municipal and civic leaders 
have continued to purposefully focus on food processing as an economic driver, with 
an emphasis on buoying struggling rural North Carolina.3 Our state and local leaders 

continue to support expansion in other commodities, and the state is now number one 
in the nation in the production of all poultry, which includes broilers, layers and 
turkeys. Today, the ongoing state-sponsored and state-funded Food Processing and 

                                                           
1 Messages, Address, and Public Papers of Luther Hartwell Hodges, Council of State of State of North Carolina, 
Vol. III, pp. 146-152. 
2 Addresses and Public Papers of James Grubbs Martin, Council of State of State of North Carolina, Vol. I, pp. 
515-522. 
3 See, as one example, grant recipients list of Golden LEAF Foundation, which includes food initiatives, food 
marketing, food technologies and food processing, at https://www.goldenleaf.org/grant-search/ 
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Manufacturing Initiative, a collaboration of multiple state entities, aims to increase 
the size and scope of the food industry, with plans to contribute 38,000 new jobs and 

add $10.1 billion to the economy while replacing losses in furniture, textiles and 
tobacco4. The former flagship Pillowtex plant in Kannapolis, once home to 4,800 
textile workers, is demonstrative of the effort; it is home to three research centers 

focused on food processing and related agricultural research and development with a 
goal of creating food-related industries and jobs. North Carolina State University 
(NCSU) has established a Food Animal Initiative, with a goal of answering the “grand 

challenge” of the next half-century – feeding more people with protein while using 
fewer resources – through an innovative approach in which our industry is integral.5 
N.C. A&T State University (NCA&T) educates a broad range of future agricultural 

leaders, including in swine production at its campus farm, and continues to focus on 
efforts to ensure food and protein is accessible to all consumers. Community colleges 
in multiple counties, including Wayne, Duplin and Sampson, are offering and 

building swine management and related degree and certificate programs to 
encourage and support an educated workforce in our sector. The University of Mount 
Olive, a private university that receives federal funding support, has established 
degree programs in agriculture and recently constructed a university farm, which 

includes livestock. East Carolina University is partnering with a range of 
agribusiness entities within our sector to ensure the industry will flourish. These 
efforts continue to produce results and gains, even in unexpected places. For instance, 

a large candy manufacturing plant with high-paying jobs has opened in Orange 
County, and a determining factor in the site selection was the proximity and access 
to pork production byproducts used in the candy manufacturing process.  

USDA- and NCDA-inspected processing and production facilities dot the North 

Carolina landscape, with significant processing campuses not just in Wilson County 

                                                           
4 See description and discussion at https://cals.ncsu.edu/initiatives/fpmi/ 
 
5 See N.C. State University, Food Animal Initiative, accessed at https://cals.ncsu.edu/initiatives/food-animal-
initiative/ 



6 
 

and Bladen County, but also in Sampson County, Lenoir County, Duplin County, 
Wayne County, Mecklenburg County, Guilford County and beyond.6 

This robust economic activity begins at our farms, which are concentrated in 

the eastern part of the state, where corn and soybeans (as major feed ingredients) are 
grown. This state-fostered and state-supported economic activity is contingent on an 
industry structure in our state that can remain competitive in a challenging 

marketplace without unnecessary and burdensome regulations. Our industry 
competes in crowded national and international markets against other proteins and 
food products, and against a dynamic mixture of swine and livestock operations based 

in other states. If we cannot compete in the marketplace, we will fail, and our state’s 
people will suffer.   

The General Assembly, in the establishment of the current General Permit 
program, recognized that “animal operations provide significant economic and other 

benefits to this State,” and that the purpose of the General Permit program was “to 
establish a permitting program for animal waste management systems that will 
protect water quality and promote innovative systems and practices while 
minimizing the regulatory burden.”7 That remains its purpose. 

We estimate that proposed provisions in the draft General Permit would 

impose direct costs on our industry of at least $5.5 million over the duration of the 
permit.8 These costs are derived of provisions that do not further the goals of ensuring 
water quality protection; that are unnecessary, redundant and arbitrary regulatory 

burdens; that are ambiguous; that do not rely on valid scientific, technical, economic 
or other relevant information; and for which there has been no fiscal analysis by DEQ 
or DWR to explain or describe the agency’s understanding of the burdensome 

proposals it has now drafted and proposed in order to receive public comment. 

                                                           
6 For a comprehensive listings of processing facilities under the federal and state inspection systems, see NCDA 
materials at https://www.ncagr.gov/MeatPoultry/directory.htm and USDA materials at 
https://www.fsis.usda.gov/wps/portal/fsis/topics/inspection/mpi-directory 
7 NC Session Law 1996-626, sec. 1. 
8 Further discussion of cost estimates can be found in Section V.  
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Worse, it is the farmers who would bear the burden of the additional 
unnecessary costs that DEQ would impose. Farmers cannot pass DEQ’s increased 

regulatory costs down to consumers. (Indeed, for farmers it is just the opposite: we 
strive to keep food prices low and products accessible for price-conscious consumers.) 
Farmers cannot pass DEQ’s increased regulatory costs onto corn growers or soybean 

producers, nor technical specialists, engineers, veterinarians or others they do 
business with across the supply chain. They also cannot borrow to finance the 
regulatory costs DEQ seeks to impose. (Indeed, DEQ must take notice that the 

agricultural economy and markets are in a severe and calamitous period of downturn, 
with debt and defaults at historic highs.9) And, finally, we could not support taxpayer 
funding and subsidy to offset undue costs related to unnecessary regulation, 

especially at a moment when the needs elsewhere for our state’s services and funding 
are great. Crop losses exceeded $1 billion last year, for example, and taxpayer relief 
has been held to a fraction of those losses.  

Please heed the well-founded concerns of farmers and experts. Our 

communities depend on us.  

 

II. A brief overview of industry regulation and innovation 

The current anaerobic lagoon treatment and land application system used by 
most of our farmers was developed, with state and federal support, as a conservation 
technology best designed for the types of smaller farms that exist in North Carolina. 

The wide adoption of confinement housing and a manure management system that 
collects, stores, treats and makes available nutrients for fertilization on crops was 
designed in response to significant previous concerns about animal welfare, food 

safety, sanitation and environmental impacts, and farming sustainability. Funding 
and expertise for anaerobic lagoon construction was provided by the USDA’s Natural 
Resources Conservation Service, whose conservationists provided technical 

                                                           
9 Humeyra Pamuk, Reuters, “U.S. Farm Debt Soars to Levels Seen During 1980s Farm Crisis.” (Feb. 27, 2019). 
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assistance and encouragement in the adoption of the anaerobic lagoon technology. 
NCSU built a major demonstration farm near Rocky Mount and was just as 

instrumental in the development and widespread adoption of the anaerobic lagoon 
system, which the U.S. Environmental Protection Agency supports as a non-
discharge treatment system. NCSU, NC A&T and the N.C. Department of 

Agriculture all use the same anaerobic lagoon treatment system as part of swine and 
other livestock operations, as do many municipalities in the state and across the 
nation. 

A lagoon dike rupture in June 1995 at an Onslow County farm generated 

national attention and raised questions about lagoon management and oversight. 
State investigators found no evidence of systemic failure, but identified only isolated, 
site-specific shortcomings, such as improper piping installation in a dike wall. Amid 

continuing questions in the political arena, state officials and lawmakers enacted a 
series of changes that included:  

 The establishment of the General Permit requirement for farms with 
more than 250 animals.  

 Requirements for a certified animal waste management plan.  

 Requirement for annual inspections on the farms by regulators. 
 Requirements that farm operators meet meaningful continuing 

education conditions. 

 Increases to civil penalty amounts.  
 Establishment of larger setback requirements from neighboring 

properties. 

 
The General Permit requirement includes a broad and deep range of additional 

embedded regulations that are the subject of the comment period instantly before us. 
In 1997, lawmakers placed an effective moratorium on new swine operations that was 
later made permanent. The changes were profound and constitute full regulation of 
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the industry. There are not more stringent requirements placed on livestock farms 
anywhere in the nation.10 

Enforcement data show that the regulatory framework has succeeded, with a 

relatively minimal number of violations given the scope and scale of the industry – 
but with severe and warranted punishment in instances when violations do occur, up 

to and including criminal penalties. These are the hallmarks of a robust and working 
regulatory system. 

While no new farms have been opened since the moratorium, there have been 
significant changes and innovation in on-farm practices. A recent report by 

researchers at the University of Arkansas documented improvements in 
sustainability in the pork industry nationally and by farmers in North Carolina, who 
have demonstrated use of less water, less land and less energy in the production of 

pork products. In North Carolina, since 1980, our farmers are feeding a growing 
population while using 60.1 percent less land and 44.8 percent less water.11 

Additional on-farm progress in innovation and practices have been substantial, 

and the regulatory framework has allowed for advances that no government agency 
could on its own dictate. For example, through selective breeding, pelletizing of feed, 
proper rationing, and other animal-care measures, the amount of feed used to produce 
a pound of gain has been dramatically reduced. Just three decades ago, prior to the 

current regulatory framework, roughly four pounds of feed were necessary to produce 
one pound of animal weight gain, with the difference factoring into manure output. 
Today, roughly 2.5 pounds of feed is used to generate one pound of gain, yielding a 

greater than 30 percent improvement in feed efficiency. This has led to a 

                                                           
10 See N.C. Department of Environmental Quality website at “North Carolina has the strongest permit program 
for concentrated animal feeding operations in the country and is one of the only states that requires annual 
inspections of every facility.” Accessible at https://deq.nc.gov/about/divisions/water-resources/water-resources-
permits/wastewater-branch/animal-feeding-operation-permits/afo-program-summary 

11 Ben Putnam, Jacob Hickman, Prathamesh Bandekar, Marty Matlock and Greg Thoma, University of 
Arkansas, “A Retrospective Assessment of the U.S. Pork Industry, 1960 to 2015.” (July 7, 2018). Accessible at 
https://bit.ly/2H1jjaa and includes feed conversion data discussed on following page. 
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corresponding and substantial reduction in manure output from the animal. 
Separately, farming operations have – through the use of enzymes as well as age and 

sex-specific diets – substantially reduced output of phosphorous, a necessary 
component of feed, by as much as 50 percent.12 

Pork producers have long embraced innovation and improvement in farming 

practices. In North Carolina, tens of millions of dollars have been invested in 
evaluating emerging manure management technologies and innovative systems, with 
field trial projects built and tested on more than a dozen farms. Such efforts continue. 

Last year, one of the state’s major producers announced a $250 million joint venture 
investment in innovative technology that will lead to covered lagoons and/or covered 
anaerobic digesters at a large number of farms in order to capture greenhouse gases 

and utilize the renewable biogas as a power source.13  

The current framework has allowed for this innovation to advance. Renewable 
energy projects have been tested on swine farms in the state, and North Carolina 

producers are proud to be leading the nation in renewable sustainability approaches 
on the farm.14 The North Carolina Pork Council and its industry members continue 
to assess manure management technologies, and to identify gaps in knowledge such 
that continuing research and innovative efforts may be sustained. Our industry is 

committed to working closely with other partners to ensure continued progress. An 
on-going collaboration among pork, corn and soybean producers and a leading 
environmental advocacy organization cements cooperation to conduct research 

directly related to the environmental sustainability indicators of carbon (greenhouse 
gases), water use, land use, water quality and soil health.15 

                                                           
12 See comments submitted by nutritionist Dr. Vernon Felts. 
13 Steven Mufson, Washington Post, “Companies launch plan to capture methane from hog manure lagoons.” 
(Nov. 27, 2018).  
14 See NC Pork Report, Winter 2017, accessed at 
http://www.nxtbook.com/naylor/NCPQ/NCPQ0417/index.php#/0, and also see NC Pork Report, Summer 2014, 
accessed at http://www.nxtbook.com/naylor/NCPQ/NCPQ0214/index.php 
15 Environmental Defense Fund, “Smithfield Foods launches initiative with feed grain farmers to reduce 
fertilizer runoff, greenhouse gas emissions.” (May 22, 2014), Accessed at https://www.edf.org/media/edf-
smithfield-foods-launch-initiative-feed-grain-farmers-reduce-fertilizer-runoff-greenhouse 
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In North Carolina, the inventory of pigs and hogs peaked in 2003 at about 10 
million head. Since then, the size of the herd has been reduced significantly to a 

current standing size of about 9 million head. Additionally, it should be noted that at 
any point in time, more than 3 million pigs, or nearly one-third of the standing stock 
in the state, weigh under 50 pounds and, thus, produce substantially less manure 

than is often characterized in the public discourse. Roughly 60 percent of the standing 
stock is under 120 pounds in weight at any point in time. Likewise, market hogs of 
180 pounds in size or greater generally account for fewer than 20 percent of the 

standing stock in the state at any point in time.16 

Our industry has a range of programs and certifications to ensure that best 
practices are used on our farms as we raise those animals. The most notable 
example is Pork Quality Assurance Plus, a comprehensive food safety and animal 

well-being program that provides farmers and farm employees with the right 
resources and proper knowledge to improve farm operations. It is widely considered 
the most complete education program in animal agriculture today. In North 

Carolina, we have certified more than 5,100 farmers and farm employees – 
certifications that must be renewed on a three-year cycle. 

 

III. Additional information related to matters of other concern 

We appreciate that a period of comment and the permitting process has 

generated a wide range of information for DWR to consider. We have seen and heard 
information shared that is outlandish, false and distorted, much of which does not 

merit or require response.  We do wish to address several matters that have surfaced 
in previous written or oral comments, as well as in the period of time since the 
currently valid permit was issued.  

 

                                                           
16 See Dec. 20, 2018, Quarterly Hogs and Pigs Report, U.S. Department of Agriculture, and previous reports. 
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IV(a). The Title VI complaint 

You have received unfounded comments and characterizations about DEQ 

itself and its permitting process in the context of its obligations under Title VI of the 
Civil Rights Act of 1964. We believe it is important that the record be clear on this 
matter. 

A complaint against DEQ was filed on Sept. 3, 2014, under Title VI of the Civil 

Rights Act of 1964 and the EPA nondiscrimination regulations. Complainants were 
the North Carolina Environmental Justice Network (NCEJN), Rural Empowerment 

Association for Community Help (REACH) and the Waterkeeper Alliance Inc. (WK). 
These groups receive funding from foundations and parties that oppose modern 
animal agriculture. Using those funds, they have engaged in a coordinated, multi-

pronged attack on our farmers that includes the spread of false information. This 
includes the Title VI civil rights complaint. 

Complainants did not allege intentional discrimination. Rather, complainants 

alleged that permitted swine farms “are located disproportionately in African 
American, Latino, and Native American communities, and African Americans, 
Latinos and Native Americans disproportionately bear the burden” of DEQ’s 
permitting system.17 

Complainants cited as the basis for the allegation of disproportionality an Aug. 

29, 2014, demographics analysis led by Steve Wing, included as Exhibit 4 in the initial 
complaint, titled “Industrial Hog Operations in North Carolina Disproportionately 

Impact African-Americans, Hispanics and American Indians.”  

The Wing analysis was conducted only for the purpose of supporting the Title 
VI complaint against DEQ, and the complaint itself was filed a mere five days after 

the Wing report was authored. It is notable that Wing was himself a complainant – 
he was an officer of the board of directors at complainant NCEJN while he authored 
                                                           
17 See Page 3 of initial complaint, Section VI of complaint and Exhibit 4 of complaint. 
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the analysis.18 Wing, now deceased, was also a professor at UNC-Chapel Hill. Prior 
to his untimely death, Wing openly described his work and viewpoints, underscoring 

many efforts to “support” community groups such as NCEJN, REACH and WK while 
working as a professor at a state university that he sought to distance himself from. 
The university, he told one classroom group, represents the interests of the “ruling 

class” and is controlled by elected officials who receive campaign contributions from 
“trade associations.” He said he stood apart from the university.  

“The way I view it,” Wing told one classroom gathering, “and I think the way a 

lot of the (community) partners I’ve worked with view it is, their partnership isn’t 
really with the university. It’s with a small group of individuals that – we make 

arrangements. And, to be honest, we talk about, how can we subvert the interests of 

the university in order to support the communities.” 

In describing his Title VI analysis, Wing told one group that the complainants 
believed the “greatest prospect” of lodging the civil rights complaint was its effect in 

“organizing communities” to bring pressure on “authorities” and “politicians” and 
“opinion leaders” against our farmers. Attorneys for the complainants have echoed 
these views. 

“I think the most important part of the research and the civil rights complaint 

is that we hope that it will contribute to a popular movement for change,” Wing said. 

The U.S. Environmental Protection Agency’s External Civil Rights Compliance 

Office (EPA ECRCO) opened a formal inquiry into the complaint on Feb. 20, 2015. 
The 2014 Wing analysis contained significant errors, including miscounting of certain 
demographic populations. Wing revised the demographic analysis on Oct. 19, 2015. 

The updated analysis, which did not amend the chief allegation, is part of the record. 
EPA ECRCO conducted interviews with complainants and others adverse to the 

                                                           
18 In 2014 and 2015, Wing was board secretary for complainant organization NCEJN, devoting an average of 15 
hours per week to the position, according to the organization’s IRS Form 990 for 2014 and 2015. 
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industry in 2016. EPA ECRCO did not conduct interviews or meetings with industry 
representatives. 

On January 12, 2017, amid political changes in Washington D.C. and in North 

Carolina, EPA ECRCO issued a private Letter of Concern, providing to DEQ and the 
complainants what it said was preliminary information from EPA ECRCO’s 

incomplete inquiry, one that had not reached conclusions of facts or law. 
Complainants then published the private Letter of Concern to the public19.  

Notably, EPA ECRCO stated that DEQ had not denied or refuted (nor 

otherwise addressed) the allegation of disproportionality presented in the Wing 
analysis.  

The North Carolina Pork Council was and remains an interested party in this 

matter but was barred by DEQ and the complainants from engaging with or 
participating in any resolution of the complaint. This is in contrast to the goals and 
objectives of Title VI. Attempts by NCPC to participate and engage were made 

throughout the duration of the pending complaint. This prevented the parties from 
receiving correct information about the demographics surrounding the permitted 
farms. Indeed, when NCPC sought to participate, the complainants filed a second 
complaint and alleged “intimidation,” which was later dismissed. 

Complainants and DEQ engaged in lengthy and private alternative dispute 

resolution, which was concluded on May 3, 2018, with a Final Settlement Agreement. 
In the Final Settlement Agreement, the parties affirmed that the Final Settlement 

Agreement is a full and final release of the prior complaints. The Final Settlement 
Agreement contains the provision that the Agreement “does not constitute an 
admission by DEQ or a finding of any violations of Title VI or 40 C.F.R. Part 7 in 

connection with the allegations in Complainants’ Title VI Complaints.” This 

                                                           
19 See embedded link to Letter of Concern at http://blogs.law.unc.edu/civilrights/2017/01/19/epa-deep-concern-
over-discriminatory-impacts-of-industrial-hog-operations-in-north-carolina/ as well as 
http://waterkeeper.org/epa-expresses-deep-concern-over-discriminatory-impacts-of-industrial-hog-operations-in-
north-carolina/ Both remained active as of February 27, 2019. 
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conclusion – that there is no finding of a violation of Title VI in the permitting of 
swine operations – is correct.  

Still, it is vital that the record be clear as it relates to the allegation of 

discrimination or Title VI violations, given complainants’ continued advocacy of this 
false claim for which a settlement has been agreed. As described herein, the 

complainants’ allegation that DEQ permitting of hog farms is discriminatory relies 
on the conclusions reached in the Wing analysis. The Wing analysis is deeply flawed. 
As such, neither DEQ nor EPA ECRCO can rely on the conclusions of the Wing 

analysis because it does not properly compare, for the purpose of determining 
disproportionality, the populations that are in proximity to hog farms in North 
Carolina. 

 

IV(b). The Wing ‘study’ 

In conducting his analysis, Wing made an important first choice: That people 

living within a 3-mile radius are “impacted” by a hog farm. Wing has stated that his 
choice of that distance was “arbitrary.” Indeed, it is not based on objective evidence. 

Three miles as a radius from a single point captures 
a large area of more than 28 square miles. For 

example, as shown at left, the Interstate 440 
Beltline that encircles Raleigh is roughly a 3-mile 
radius around a point located in central Raleigh. In 

the case of hog farms in North Carolina, using a 3-
mile radius includes more than 950,000 people 

within that radius – almost 1 of every 10 people in North Carolina. Nonetheless, Wing 

analyzed that population of people as potentially “affected” by the presence of a 
permitted farm. His report used the 2010 Census data, with block-level analysis. His 
analysis found that, within 3 miles of a hog farm, approximately 60 percent of the 

population is white non-Hispanic; approximately 28 percent of the population is 
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African-American; approximately 9 percent is Hispanic; and approximately 3 percent 
to 4 percent is Native American.20 

These data did not and do not establish evidence of discrimination. Failing to 
show discrimination at a 3-mile radius of North Carolina hog farms, Wing then 
established a comparison population “study area.” Wing’s study area is a creation 

from whole cloth. The created “study area” does not include some counties in the 
western portion of the state. It excludes the five largest cities, and only the five 
largest, with a stated justification that there is “no agriculture” in those cities (while 

leaving in every other city in the state). Wing also removed some hog farms from the 
“study area,” such as the N.C. State University farm on Lake Wheeler Road in 
Raleigh and the swine unit at N.C. A&T State University in Greensboro. These 

decisions established an amoeba-like study area of approximately 6.5 million people 
to be used for comparison purposes.  

To complete the study, Wing then compares the population of nearly 1 million 

people within 3 miles of a hog farm as a proportion of the population of 6.5 million 
people within the created “study area” to reach a conclusion of disproportionality in 
how DEQ is permitting swine farms. It is only upon making these broad comparisons 
that Wing concluded that disproportionality is present – that is, there were a greater 

percentage of African-Americans within 3 miles of a farm than were in the created 
“study area.” The ratios at which Wing alleges disproportionality are 1.46 times for 
people of color and 1.50 for African-Americans. 

The complainants rely on comparisons of very large and diverse geographical 

areas to reach their conclusion, effectively performing a state-level comparison where 
the demographics in the central Coastal Plain area of the state are compared with 

the demographics of the Piedmont and the Atlantic coast areas. This comparison 
demonstrates little about the specific location of permitted hog farms and their 

                                                           
20 See Table 3 of Wing and Johnston reports 
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surrounding communities. As a result, neither DEQ nor EPA ECRCO could find that 
disproportionality exists in regard to DEQ permitted swine facilities.  

The North Carolina Pork Council sought expertise in the field of disparate 

impact analysis to determine if there is an objective method for making population 
comparisons in assessing for the possibility of discrimination in a permitting process. 

Resolution Economics LLC (Resolution) and partner Dr. Paul White, who has 
previous experience with disparate impact analyses, advised NCPC that a series of 
concentric circle analyses would be an objective method.  

NCPC engaged Resolution, which then performed these analyses, also using 

the same 2010 Census data at the block level. On Dec. 7, 2017, Resolution provided a 
report to NCPC, titled “Analysis of the Demographic Characteristics of the Population 

Surrounding North Carolina Department of Environmental Quality Permitted Hog 
Farms.” NCPC provided the report to DEQ on Dec. 20, 2017. 

Resolution performed four different concentric circle analyses of hog farms in 

North Carolina. Interior focal areas were drawn at 0.5 miles, 0.75 miles and 1 mile. 
These focal areas were then also compared with an outer ring of 0.5 to 5 miles, 0.75 
to 5 miles, 1 mile to 5 miles and 1 mile to 10 miles. Resolution reports that “this 
methodology allows for an analysis of groups that are more geographically similar to 

each other. It also ensures that the comparison groups are all explicitly within a 
certain distance of a permitted hog farm, and therefore in areas where there is an 
industry presence.” 

The result of these data analyses is summarized as showing: 

… that the representation of people of color groups 
is generally lower in the population living close to 

permitted hog farms than it is in the population living 
farther away within the same general geographic area. 
This is true for African Americans in all scenarios and for 
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people of color and American Indians in the first three 
scenarios. For example, in the first scenario, African 

Americans make up 21.1% of the population living within 
0.5 miles of a permitted hog farm (the focal groups) while 
they make up 30.4% of the population living more than 0.5 

miles but less than 5 miles from a permitted hog farm (the 
comparator groups). In contrast, White non-Hispanics 
represent 61.5% of the population in the inner circles and 

57.0% of the population in the outer rings. …  

African Americans are under-represented in areas 
near the farms when compared to the White non-Hispanic 

population. In all four scenarios, the areas close to the 
farms have proportionately fewer African Americans than 
areas farther away. In three of those four scenarios, areas 

close to the farms have proportionately more White non-
Hispanic residents than areas farther away. The exception 
is the last scenario, where the share of the population that 
is White non-Hispanic is slightly lower in the inner circle 

focal group than it is in the outer ring comparator group.  

 

Resolution also studied each farm in isolation and in comparison with its 

surrounding population. Resolution summarizes this analysis, noting three 
important observations: 

First, the table shows the number of farms that are 

surrounded by populations that are predominately White 
non-Hispanic. When the inner circle is defined as a 1.0 mile 
radius, there are 1,370 farms surrounded by census blocks 

that are 50% or more White non-Hispanic. In that same 
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scenario there are 55 farms surrounded by census blocks 
that are 100% White non-Hispanic. In each distance 

scenario the largest group of farms is in a bracket with 80% 
or more White non-Hispanic population.  

The second important observation is that farms are 

found in all of these White non-Hispanic categories. In 
other words, populations near a farm do not appear to have 
one particular demographic profile. For each scenario, 

farms are represented in all categories … a pattern that 
would not be expected if farm locations were closely linked 
to a particular racial distribution. … 

The third important observation … is that the White 
non-Hispanic and African American representations 
around the farms vary as the radius of the focal group 

changes from one scenario to another. That is, race and 
ethnicity measures of the population change depending on 
the size of the specific geographical area being measured. 
However, (Wing’s) studies do not address this issue, as they 

present no measures to show the extent to which their 
results depend on their choice of a three-mile radius to 
define populations that are “near” a farm. 

 

Resolution concluded, based on the same data used by Wing, that “the 
proportion of African Americans and people of color among the residents living near 

permitted hog farms is generally lower than the proportion of African Americans and 
people of color living farther away within the same general geographic area.” That is, 
there is no evidence of disproportionality in the DEQ permitting of swine facilities in 

North Carolina. It is notable that both Resolution and Wing rely on the same block 
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level Census data from 2010, though Wing eliminated from consideration multiple 
government-operated DEQ permitted facilities from his 3-mile radius study without 

ample explanation.  

Drawing from both the Resolution and Wing reports, NCPC provides below a 
summary of the demographics of populations in North Carolina in relation to 

proximity to the location of DEQ permitted hog farms at designated intervals – farms 
that have all been in place and operating for more than two decades. 

Category 0.5 Mile 0.75 Mile 1 Mile 3 Miles 5 Miles 10 Miles 

White 52,046 92,298 141,266 563,228 1,168,152 2,594,939 

African-
American 

17,846 34,218 56,318 264,272 612,431 1,149,231 

Other 14,706 26,146 39,768 133,389 261,596 540,413 

Total 84,598 152,662 237,352 960,889 2,042,179 4,284,583 

(Source: Resolution and Wing demographic analyses) 

 

A cursory review of the above population data is illustrative of the orders of 

magnitude in differences between populations at 1 mile of a farm or less, where it is 
fewer than 250,000, and those at greater distances, such as an arbitrary 3 miles. The 

data can also be described in percentage terms, as follows. 

Category 0.5 Mile 0.75 Mile 1 Mile 3 Miles 5 Miles 10 Miles 

White 61.5% 60.5% 59.5% 58.6% 57.2% 60.6% 

African-
American 

21.1% 22.4% 23.7% 27.5% 30.0% 26.8% 

Other 17.4% 17.1% 16.8% 13.9% 12.8% 12.6% 
(Source: Resolution and Wing demographic analyses) 
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The data shows that the white population near hog farms is greatest, on a 
percentage basis, at 0.5 miles proximity. There, the white population is about 62 

percent of the total population. This declines to 57 percent of the population at 5 miles 
of radius. 

Likewise, the African-American population makes up 21 percent of the 

population at 0.5 miles proximity to hog farms. The African-American population 
increases as you move farther away from the hog farms. Within a 5-mile radius, the 
African-American population makes up approximately 30 percent of the population. 

This data shows that African-Americans and people of color are under-represented 
when compared with non-Hispanic whites in areas nearest hog farms. This is not 
evidence of disproportionate impact in DEQ permitting of swine facilities.  

Additionally, a basic review of North Carolina county level demographic data 

shows that the highest proportion African-American population, in terms of 
percentage share or in terms of highest population share, is not located in the 

significant pig and hog producing counties (representing 80 percent of the standing 
stock), as shown below. 

 

(Source: NC OSBM and USDA NASS) 
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Some commenters have indicated a desire for DEQ to use a “mapping tool” to 
target farms for remediation, mitigation or some other actions, a result which could 

even cause closure of a farm, based on some undetermined methodology or data. Some 
commenters have suggested that DEQ deviate from the five-year permit cycle that is 
provided by law to “apply” the “mapping tool” in some as-yet undefined, unclear and 

unknown method. Already DEQ, in the Final Settlement Agreement, has indicated it 
intends to generate “results from application” of the tool against “five communities” 
in Duplin or Sampson counties. These commitments remain concerning. 

A shorter effective permit period would be unfair and burdensome. Farmers, 

financial institutions and our industry’s many partners rely on the predictable and 
lawful five-year permitting process in making a cascade of decisions. Based on the 

public record about the “mapping tool” to date, including comments on its very 
preliminary status made by DEQ officials in public stakeholder sessions held to 
discuss the “mapping tool,” it would be irresponsible to adjust the time horizon of the 

General Permit based on any concept that the “mapping tool” could be used in 
“application” against our farms.  

We urge DEQ to proceed with caution and to ensure that any eventual 
activities involving the use of such a “tool” are lawful and appropriate. Swine 

producers who are African-American, for example, have expressed grave concern that 
this “mapping tool” will be used against them given that demographics around their 
farms may indicate a greater proportion of African-Americans than in some other 

subjectively measured area. That greater proportion, of course, would include them, 
their family members and their extended family in the surrounding area. This 
distinct possibility, if complaining groups were to succeed, would increase cost to or 

potentially eliminate African-American owned farms.  

This distinct possibility should shake DEQ to its core. 
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IV (c). Unfounded claims of health impacts 

It is regrettable that some commenters have sought to stoke public fears by 

raising distorted claims of possible health impacts from our swine operations. These 
claims continue to surprise and befuddled our farmers who live on their farms, drink 
the water from wells on their farms, breathe the air on their farms and have raised 

multiple generations of family on their farms. Should DEQ give any serious credence 
to such claims, as outlined previously, we urge DEQ to fully evaluate the data and 
methodologies used in any such reports that purport to establish those claims.  

Some commenters appear to be highlighting, for example, a recent report in 

the North Carolina Medical Journal (NCMJ) that is being inaccurately described as 
showing confined animal feeding operations cause increased risk of mortality in 

“communities” in association with confined animal feeding operations. The 
underlying study was funded by an avowed opponent of the commercial swine 
industry in North Carolina and should be viewed in that context.21 Additionally, the 

authors acknowledge they do not in the study establish any causation – and, most 
importantly, the authors did not study “communities” around DEQ permitted swine 
operations. 

What the study did do was examine mortality data from the Centers for 

Disease Control, from 2007 to 2013, at the ZIP code level in North Carolina and cross-
reference that data with permitted swine operations. 

Dr. Andres Perez, a veterinary epidemiologist at the University of Minnesota 

who has reviewed the study, concluded that it suffers from limitations in design and 
that it represents an “ecological fallacy.”22 The study’s authors, for example, have 
previously presented on their work and described finding there is an association with 

HIV and confined animal feeding operations, for which there is no plausible biological 

                                                           
21 In multiple venues, the NCMJ authors have thanked Fred Stanback of Salisbury, N.C., for funding their 
work. Stanback is a prolific political donor and funder of litigation and activist groups against the N.C. swine 
industry. 
22 Andres Perez, University of Minnesota, “Independent Assessment (of) Kravchenko et al.” (Oct. 2018). 
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foundation to suggest causation. Yet, that particular associated result was not 
reported in the NCMJ study. Perez concluded that the choice of a ZIP code level 

analysis has produced a “modifiable areal unit problem,” or MAUP, which is the name 
that, in ecological studies, is given to the limitations associated with the artificial 
increment in the number of observations (MAUP’s scale effect) and the arbitrary 

selection of boundaries (MAUP’s zoning effect). The authors did not discuss this 
potential limitation in the study.  

In addition, the study relies on a crucial choice that a ZIP code with a “high 

density” of pigs is one with greater than 215 animals per square kilometer. A square 
kilometer – like a 3-mile radius – is likely difficult to comprehend to a lay person. A 
square kilometer is equal to 247 acres of land, thus making the study one that focused 

on ZIP codes that have from about 1 to perhaps 6 pigs per acre compared with those 
ZIP codes with fewer than that.  

Perez’s review found: “It is not possible to demonstrate that hog operations 

cause any of the adverse health outcomes described in the manuscript. This limitation 
is acknowledged by the authors…a few times in the manuscript, although the 
conclusions and title, erroneously, seem to imply something different.”  

Advocates are misusing the report, and are ignoring its own data, and we again 

urge caution. 

 

 

[ This space left intentionally blank ] 
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Health care is organized at the county and regional level in North Carolina. 
The Centers for Disease Control reports mortality for the years 2007 to 2013 by 

county as follows, with the darker areas indicating higher rates of mortality:  

 

As is clear, mortality rates vary across the state by county – with significantly 

higher mortality rates in areas (shown in darker colors) with no pigs or hogs. Causes 
of increased mortality include smoking and obesity. Sampson County and Duplin 
County account for approximately 40 percent of the pigs and hogs raised in the state. 

Both, as shown, are not in the highest quartile in the state for mortality. Notably, the 
relative levels of increased mortality that are shown along the North Carolina/South 
Carolina border do not stop at the border. Mortality rates are high in those regions 

across the border – regions with little pig or hog production. 

Duplin County in North Carolina often has more pigs than any other in the 
nation. And every ZIP code in the county qualifies as “dense” for the study in the 

NCMJ report. Yet, Duplin’s mortality rate is lower than the state average, and it is 
in the next-to-lowest quartile, as shown. To be sure, there are categories of mortality 
that are above the state average in Duplin County – namely assaults and traffic 
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accidents that lead to death. Those unfortunate health outcomes are not associated 
with our swine operations.  

Here are the top counties in North Carolina for mortality (left), with the age 

adjusted rate, and the top pig and hog producing counties (right), with their ranking 
in the state by the same measure, using the same source data set as NCMJ: 

 

 

Complainants tend to point to similar studies, where no causation is 
determined and where the actual data and methodologies must be fully understood. 
For example, complainants in public settings and public comments23 submitted to 

DEQ, have suggested that hog farms cause higher rates of asthma. They cite a study 
(with Wing as an author) that purports to find an association with middle school 
student wheezing and farms. Again, the underlying data and methodology does not 

support the claim. The data in the study itself shows that students within 2 miles of 
a CAFO had lower reports of wheezing than those in a zone farther away (from 2 
miles to 3 miles). Students within 2 miles of a farm reported almost identical amounts 

of wheezing as the rest of the state.  Additionally, data compiled at the state’s Center 
for Health Statistics and the N.C. Area Health Education Centers shows that 

                                                           
23 Comment letter, “Re: Renewal of North Carolina State General Permits to Control Animal Waste…” dated 
December 6, 2013, submitted to Christine Lawson at DEQ from Earth Justice, the Waterkeeper Alliance and 
Southern Environmental Law Center. 
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incidences of asthma are not associated with the significant pig and hog producing 
counties.24 

Complainants suggest that odor is common in our communities and may 
impact health outcomes, and they again point to studies with heavy involvement by 
Wing25. The data from an often-cited Wing study was drawn from volunteers 

recruited by him and a community group with whom he closely worked and made 
arrangements.26 The community volunteers were provided negative information 
about farms and then asked to keep a weekly diary, noting and rating odor on a scale 

of 0 (no odor) to 8 (very strong). The data from that study of recruited volunteers was 
published as follows: 27 

 

 

 

 

 

As shown, odor as measured by the recruited parties, was not frequent and was 
not strong, with four of the highest-measuring categories – and fully half of all the 
measured categories – collapsed into one a result, which was itself a very low result. 

(It was not explained why there was not a designated category with “2” as a measure.) 

                                                           
24 See “The Truth About … Hog Farms and Asthma” accessed at http://www.ncpork.org/truth-hog-farms-
asthma/ 
25 Rachel Avery, Steve Wing et al. Archives of Environmental Health, “Odor from Industrial Hog Farming 
Operations and Mucosal Immune Function in Neighbors (Feb 2004). 
26 Wing did disclose that “information about environmental health and environmental justice was offered to 
(study) participants throughout the project—during recruitment, training sessions, and data collection. During 
initial meetings, the research team shared information about pollutants produced by industrial hog operations 
and the social and economic consequences of vertically integrated agriculture. 
27 Steve Wing et al. Environmental Health Perspectives. “Air Pollution and Odor in Communities Near 
Industrial Swine Operations.” (Oct. 2008). 
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Dr. Annette M. O’Conner, a professor at Iowa State University, and a team of 
researchers in 2017 published a systemic review of the literature in which there were 

possible associations with animal feeding operations and health outcomes described, 
concluding that “no consistent dose response relationship between exposure and 
disease was observable.”28 

Dr. Keith Ramsey, the medical director of infectious disease control at Pitt 
County Memorial Hospital, and former chairman of the Pitt County Board of Health, 
has conducted clinical and research studies involving residents across eastern North 

Carolina in regard to health outcomes and in particular in possible association with 
swine operations. In a report29, he concluded: “I have observed no indication that 
living near a hog farm causes any increased risk of infection by antibiotic-resistant 

or any other bacteria… The real health threats needing attention in eastern North 
Carolina are diet and lifestyle…not hog farms.” 

DEQ is aware that roughly 500 residents living near multiple farms in multiple 

counties are part of a coordinated and novel legal attack by national-scale class-action 
law firms – firms with significant financial resources to pursue the multiyear cases. 
In each of the cases, none of the plaintiff residents have claimed health injuries or 
relief for medical treatments, property devaluation, nor any effects to drinking water 

and/or well water. The cases are only now beginning to receive review in the appellate 
court.30 Elected representatives in towns, cities and counties where our farms operate 
– and beyond – have voted to approve and adopt resolutions stating significant 

continued support for our farms and agriculture.31 Heed the statements from elected 
representatives who are in the communities where we operate.  

                                                           
28 Annette O’Connor, et al, Iowa State University, “Updated systematic review: associations between proximity 
to animal feeding operations and health of individuals in nearby communities.” (2017). 
29 See “Expert Report of Dr. Expert Report of Dr. Keith Ramsey, M.D. In re NC Swine Farm Nuisance Litg. 
5:15-CV-13-BR” 
30 See Opinion In re: Murphy-Brown LLC … “The mischief of the trial court’s action should be apparent” … (Oct. 
29, 2018) at https://law.justia.com/cases/federal/appellate-courts/ca4/18-1762/18-1762-2018-10-29.html and also 
see Dan Fisher, Legal News, “’This is Wrong’: 4th Circuit Rips Gag Order…” (Sept. 27, 2018) 
31 See “Leaders Resolve,” county and municipal resolutions at https://www.ncpork.org/leadersresolve/ 
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V. Specified comments on the pending draft permit conditions 

Our farmer members, who are the permittees, appreciate that many positive 

changes have occurred since DEQ issued a preliminary draft permit on November 7, 
2018. We commend the agency for incorporating feedback of the many farmers who 
participated in the stakeholders meeting and/or provided written comments 

thereafter. Included in the adjustments to the former draft was a restoration of the 
ability to make amendments to a Certified Animal Waste Management Plan 
(Condition I.4) and making it clear that additional equipment and or monitoring in 

several permit conditions would be imposed only on a case-by-case basis (Conditions 
III.2, III.3, III.10).  

We also appreciate the modification to ensure that sludge can be incorporated 

within two days (Condition II.7). As was made clear during the stakeholders’ 
meeting on November 27, 2018, and in our subsequent written comments, the 
formerly proposed condition to incorporate sludge within one day was an unworkable 

requirement as the material needs an opportunity to dry out before it can be 
incorporated into the land. 

Additionally, we were pleased to see the adjustment made to the now-pending 

draft to reflect the new notification protocol provided by the National Hurricane 
Center in 2018 (Condition 11.23). Increasing the amount of time to 12 hours before 
land application should cease after a hurricane or tropical storm warning is 

appropriate given that the original intent of this permit condition was to provide a 
20- to 24-hour buffer between any land application and the expected arrival of a 
tropical cyclone system. 

As we and others have noted previously, there remain serious concerns about 

proposed conditions that remain in the pending draft permit, which, if adopted, would 
be arbitrary, capricious, or an abuse of discretion; lacking in supporting substantial 

evidence; based on improper and erroneous procedure; exceed DEQ’s authority and 
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jurisdiction; and are otherwise not in accordance with state law.32 Again, as DEQ well 
knows, our farmers support and embrace reasonable and effective regulations and 

requirements that serve to protect the environment in a meaningful way.  

As was previously stated, on May 3, 2018, a Final Settlement Agreement was 
signed by DEQ and three complaining activist groups regarding the Title VI claim. 

As part of that Agreement, DEQ agreed to make and submit substantial changes to 
the draft General Permit33 and agreed to a new framework for its General Permit 
stakeholder process. Further, DEQ committed to “utilizing the substance” of the draft 

General Permit for purpose of the stakeholder comments. And, finally, DEQ agreed 
to “advance and explain the proposed changes throughout the stakeholder and public 
notice and comment period for the renewal of the General Permit.”   

It is important to note that DEQ was not compelled by federal or state law or 

by a court of law to enter into the settlement agreement with the Complainants. In 
fact, it is acknowledged in the agreement that the activities outlined in the settlement 

agreement document – including those related to renewal of the Swine General 
Permit – have been “voluntarily” agreed to by DEQ. 

By agreeing to be bound by these guidance documents, DEQ continues to act 
unlawfully and in excess of its statutory authority and jurisdiction by binding itself 

to follow standards not adopted by the General Assembly or through proper rule-
making. The General Assembly has expressed its clear intent that most animal waste 
management systems are to be permitted under a general permit. The General 

Assembly has specified in its water quality statute, N.C. Gen. Stat. § 143-215.1(b)(3), 
that each general permit is to be issued under rules adopted pursuant to the N.C. 
Administrative Procedure Act (APA), with coverage provided to individual farms 

through the use of certificates of coverage. Those rules are subject to the limitation 
in N.C. Gen. Stat. § 150B-19.3 of the APA that such rules are not to be more 
                                                           
32 See N.C. Gen. Stat. § 150B-23(a). 
33 See Final Settlement Agreement, Exhibit A. 
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restrictive than federal standards unless another statute requires it or certain other 
exceptions are found. 

None of the guidance or other documents that DEQ has bound itself to follow 

in the Final Settlement Agreement has been adopted as a rule. This not only runs 
afoul of the legislative standards for adopting general permits, it also violates the 

clear prohibition in the APA that a state agency may not implement a policy, 
guideline, or other interpretative statement if it has not been adopted as a rule under 
the APA. The guidance cited in the Final Settlement Agreement falls squarely within 

the APA’s broad definition of a “rule,”34 which the APA makes clear are not valid since 
they have not been adopted in substantial compliance with the APA. Thus, DEQ is 
violating the APA by obligating to apply as rules federal guidance that has never been 

adopted as a rule under the APA. 

DEQ is obligated, in proposing the draft Swine Waste Management General 
Permit, to adhere to the requirements set forth in N.C. Gen. Stat. § 150B-21.4(b1) for 

when a proposed rule will have a “substantial economic impact.”35 

The General Assembly clearly requires a fiscal impact analysis of proposed 
rules that may have a substantial economic impact. The Swine Waste Management 
General Permit is a “rule,” as it is a standard and statement of general applicability 

implementing and interpreting enactments of the General Assembly or Congress.36 

The proposed General Permit meets the definition of “substantial economic 
impact”37 and although it is developed under N.C. Gen. Stat. § 143-215.1(b)(3) and 15 

NCAC Subchapter 02T and not pursuant to Chapter 150B, the policies and intent of 

                                                           
34 See N.C. Gen. Stat. § 150B-2 (8a), “’Rule’ means any agency regulation, standard, or statement of general 
applicability that implements or interprets an enactment of the General Assembly or Congress or a regulation 
adopted by a federal agency or that describes the procedure or practice requirements of an agency…” 
35 See N.C. Gen. Stat. § 150B-21.4 (b1). This statute requires the preparation of a fiscal note before the text of a 
permanent rule is published. That fiscal note must include, among other things, a description of at least two 
alternatives to the proposed rule that were considered by the agency and why those alternatives were rejected. 
36  “Rule” as defined in G.S. 150B-2 (8a). 
37 See N.C. Gen. Stat. § 150B-21.4 (b1), “As used in this subsection, the term ‘substantial economic impact’ 
means an aggregate financial impact on all persons affected of at least one million ($1,000,000) in a 12-month 
period.” 
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the fiscal impact requirement do prevail and apply to all proposed rules, not only 
those developed under the general rulemaking procedure in Chapter 150B. 

Three permit conditions remain in this draft permit – and were originally 

agreed to as part of the flawed Settlement Agreement process – that are of great 
concern. Incredibly, many of the same parties that brought the Title VI complaint 

have been agitating for these very same permit conditions since as far back as 2001. 
With every permit renewal, DWR staff has correctly rejected these same proposed 
permit conditions up to and including in 2014. We elaborate below. 

 

Condition I.9: DWR does not have the authority to require a Phosphorus Loss 
Assessment Tool (PLAT) analysis for fields that have a soil test phosphorus index 

greater than 275 up to 400 for all permittees. DWR itself pointed to this matter of 
law during the 2014 permit renewal process and in previous cycles. Then, the agency 
stated in the published hearing officer’s report that, “15A NCAC 02T. 1304 

specifically exempts State Permitted facilities from phosphorus requirements.” 38 

The agronomic rate definition in 15A NCAC 02T .0103 allows another 
parameter to be rate-determining only where it is causing or contributing to a 

contravention of surface or groundwater standards or affecting crop production. The 
existing permit condition related to PLAT gives DWR the necessary authority to 
address phosphorus in watersheds that are subject to nutrient enrichment due to 
phosphorus, but this is where that authority ends. 

We bring your attention to the basic fact that no other state permitted non-

discharge wastewater systems are required to run the PLAT tool. It would be 
erroneous for DWR to assign these provisions and requirements to swine farms 

specifically in this case.  

                                                           
38 State of NC, Department of Environment and Natural Resources; Report of Proceedings on the Proposed 
Renewal of the State General Permits for Animal Feeding Operations; 2014; p. 11. 
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We are also concerned that if this permit condition remains, there would not 
be enough technical specialists to run the assessment on farms in a timely manner. 

Further, if the time period that PLAT must be completed in is within 6 months or by 
April 1, 2020, (whichever is later), it would be impossible to comply, as most soil 
samples are taken in the fall. This proposed permit takes effect in October, which 

would presumably start that clock. If the time period for completing were pushed out 
to even 12 months, that would still be extremely difficult to accomplish and, thus, 
burdensome. 

Even if there were an adequate number of professionals trained to perform 

PLAT assessments to comply with this proposed permit condition, and even if the 
time period allotted for completing the required assessments was sufficient, the cost 

associated for the industry as a whole remains a major concern. In the absence of a 
proper fiscal analysis to assess the financial burden this condition would place upon 
the permittees, a simple calculation reveals that this single permit condition could 

have an aggregate annual cost of $1.2 million.39 

DWR has provide no scientific, technical or other relevant information for 
proposing this draft provision, while it has heard scientific information in the 
comment process that establishes the unnecessary burden of this proposal. DWR’s 

abrupt departure from its own 2014 (and correct) position appears only to be related 
to commitments made in the flawed Alternative Dispute Resolution process – one in 
which industry representatives of the permittees were expressly prohibited from 

participating. 

We urge DWR to follow the law and reject this permit condition. 

 

                                                           
39 Running a PLAT assessment on one farm typically takes two workdays. If the P-index threshold is set at 275, 
80% of swine farms in NC might have to run PLAT. Assuming the average salary of a Certified Technical 
Specialist, two days spent on 80% of the farms in NC yields an aggregate cost of $1.2 million. 
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Condition III.15: The proposed Annual Certification Report is unclear, 
ambiguous, redundant and unnecessary – and appears to derive from the flawed 

resolution of the Title VI complaint.  

This type of provision is a part of the NPDES permit process.  In other states, 
farms operating under an NPDES permit may only have one required inspection per 

five-year permit cycle (per federal law). Under those circumstances, an Annual 
Certification Report provides an opportunity for the agency to keep up with 
permittees during the four non-inspection years.  

In North Carolina, regardless of which type of permit a farm is operating under 

(state or NPDES) all swine farms are inspected on site annually. DWR’s proposal is 
thus unnecessary and redundant to the annual review that inspectors perform every 

year.  

The same complainants that brought the Title VI complaint have sought this 
requirement in previous cycles, and each time DWR has rejected this burdensome 

idea. In the 2014 proceedings, DWR rejected a proposal to require an annual 
certification report of all farms and stated clearly and plainly that, “The Division 
conducts inspections of all permitted animal operations annually as required by G.S. 

143-215.10F. All records required by this permit are reviewed by the Division during 
the inspection.” 

Further, in meeting notes from an October 28, 2003, meeting of the DWQ 
CAFO General Permit Advisory Group, division employee Forrest Westall explained 

why the requirement had been previously removed from a draft permit. The meeting 
notes read, “He stated that the meeting officers had determined that this reporting 
requirement added little value to the protection of the environment.” 

It is in those same October 28, 2003, meeting notes that the motivations of 

activist groups who continue to push for an Annual Certification Report became clear. 
According to the meeting notes, Rick Dove, representing the Waterkeepers, said that 
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“falsification of the certification form would incur two violations: false official 
statement and a permit violation.” 

This is an alarming approach to the regulatory inspection process – not 

because any farmer would intentionally or purposely provide false information on the 
report but because some of the questions in the Attachment A draft are so ambiguous 

and unclear that a farmer could unwittingly and reasonably interpret questions much 
differently than the agency (or some other interested party).  

For example, Question #10 on the now-proposed permit states a yes-no 

question: “Soil pH was maintained as specified in the permit during the past calendar 
year?” Soil scientists, specialists and farmers know well that multiple things can 
affect this answer. First, if there were bare spots in a field at some point during the 

growing season, how should one answer that question? What if those bare spots were 
caused by something other than not having maintained optimal soil pH? What if the 
farmer is unsure enough such to answer “No?” That would mean a permit violation? 

Further, a Standard Soil Fertility Analysis is required only once every three years 
but this question is asked annually. 

There are other questions in the proposed certification that have already 
created similar confusion – and undoubtedly will create more should these ever reach 

the mailboxes at 2,100-plus farms. The proposed permit requires the permittee to 
sign the form to “certify under penalty of law” that all of the information is accurate. 
The proposed permit condition does not require permittees to consult an attorney, but 

given the weight that DWR is imbedding into the form, farmers would be well-advised 
and expected to seek two to three hours of legal advice and guidance annually. An 
estimate of these costs exceeds $3 million for the duration of the permit. 

This proposed condition also appears to unfairly target the swine industry 

among all other permitted activities regulated by DEQ. We can find no evidence that 
any other activity covered under a state general permit has both an annual inspection 

requirement and an annual certification reporting requirement. There are a great 
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many permittees with an annual report requirement that are rarely or never 
inspected. Similarly, there are some with annual inspections but no annual 

certification.  

This proposed requirement does nothing to further protect the environment, 
and it adds a record-keeping burden. If DWR desires some very specific information 

from each farm, the inspector can – and should – gather it while on site for the annual 
inspection.  

You have heard directly from many farmers, who are rightly concerned about 

DWR “criminalizing” being a farmer through this proposal. DWR should reject the 
provision. 

  

Condition III.11-14: We are opposed to the proposed permit condition that 

would require groundwater monitoring for farms located in the 100-year floodplain. 
Further, we are confused about the reason that this subset of farms has been selected 
for this burdensome, unnecessary and costly requirement. There is no scientific or 

technical basis for this condition, because there is no scientific or technical basis that 
links farms in the 100-year floodplain with negative impacts to groundwater.  

The current proposed condition also differs from the open-ended groundwater 
monitoring requirement that was proposed in the November 7, 2018, version of the 

draft permit. In the previous draft, groundwater monitoring would have been 
required “when any of the following conditions exist, including but not limited to: (a) 
evidence that groundwater impacts to public or private water wells are occurring off-
site; (b) evidence of migration of contaminated groundwater to off-site property or 

properties; or (c) evidence of surface water impacts via groundwater.” 

That condition, as written, was concerning. In written comments NCPC 
previously provided, dated December 21, 2018, we noted that the condition was overly 
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broad and left many unanswered questions about what “evidence” would be accepted 
to trigger this condition and at what threshold. 

Complainants offered additional thoughts about the proposed condition as 

well. In comments submitted on their behalf by the attorneys representing the groups 
in the Title VI Complaint, they state that proposed changes to the permit, “fall short 
of what is needed to protect the drinking water of communities neighboring swine 

facilities.”40  

They go on to concede that, “evidence needed to initiate groundwater 
monitoring may itself rely on monitoring.”41 The complainants continue: 
“Groundwater monitoring is especially critical for higher risk facilities… including 

those that lie in the 100-year floodplain.”42 

Comments submitted by the Waterkeeper Alliance and the Southern 
Environmental Law Center take a similar tone saying, “While we fully support 
DWR’s proposal, we believe there are circumstances in which factors other than 

proven groundwater or surface water impacts suggest a heightened need for 
groundwater monitoring.”43 The letter goes on to list four suggestions of when DWR 
should “require groundwater monitoring whenever.”44 One of these four suggestions 

is for the monitoring to be required for any operation that “has a lagoon within the 
100-year floodplain.”45 

DEQ is ignoring legitimate and accepted scientific and technical information 
in proposing groundwater monitoring for all farms in the 100-year floodplain – a 

                                                           
40 Letter submitted to DWR Animal Operations on behalf of the North Carolina Environmental Justice 
Network, the Rural Empowerment Association for Community Help, and Waterkeeper Alliance, Inc.; dated 
December 21, 2018; Re: Draft Swine Waste Management System General Permit; p. 19.  
41 Id.; emphasis added. 
42 Id.; emphasis added. 
43 Letter submitted to Jon Risgaard and Christine Lawson, Animal Feeding Operations; from Blakely 
Hildebrand, SELC, and Will Hendrick, Waterkeepers; dated December 21, 2018. Emphasis added. 
44 Id. 
45 Id. 
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costly decision with no promise of increased protection of natural resources. This is a 
political choice, not a scientific one, and should be removed. 

The same parties involved in the Title VI complaint have been lobbying for a 

groundwater monitoring requirement in some form for swine farms since at least 
2001.46 DWR has consistently rejected such a requirement for the State General 
Permit, including as recently as 2014. In the published hearing officer’s report from 

that year, DWR’s response to a suggestion that the department “require broader 
installation and use of monitoring wells…” was, in part, that “Monitoring wells may 
be required as determined by the Division, per Condition III.10” and that “Division 

Staff does not recommend any changes to the Permit language.”47 

It is confounding that now, in 2019, there would be such a reversal in policy 
when there is only one variable that has changed: The Title VI complaint and 
subsequent Final Settlement Agreement. 

Based on comments submitted by the complainants, even they acknowledge 

the lack of evidence showing any groundwater impacts that might trigger the permit 
condition as formerly written. In fact, the parties have historically been so desperate 
to find evidence of groundwater impacts that they repeatedly fabricate a connection 
between nitrate contamination of private well water and the existence of swine 

operations. The latest of example of this appears in their December 21, 2018, 
comments, when they reference a study published in 2018 that “found a statistically 
significant positive correlation between the density of hogs in the area and nitrate 

concentrations in private well water.”48 

The cited paper relies on data from private water well testing in North 
Carolina, with an emphasis on agricultural land use in the ten counties with the 

                                                           
46 Memo dated August 27, 2001; Sent to Dennis Ramsey at DEQ, from Michelle Nowlin on behalf of Southern 
Environmental Law Center; Re: Recommendations for NPDES Permit for Animal Operations. 
47 State of NC, Department of Environment and Natural Resources; Report of Proceedings on the Proposed 
Renewal of the State General Permits for Animal Feeding Operations; 2014; p. 15. 
48 Letter submitted to DWR Animal Operations on behalf of the North Carolina Environmental Justice 
Network, the Rural Empowerment Association for Community Help, and Waterkeeper Alliance, Inc.; dated 
December 21, 2018; Re: Draft Swine Waste Management System General Permit; p. 20. 
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highest concentrations of nitrates found in private well testing and the ten counties 
with the lowest concentrations of nitrates.49 The paper’s authors report that there 

“were statistically significant correlations between the average nitrate 
concentrations in groundwater and various county land-use characteristics including 
farmland acreage, total livestock, human population, number of poultry, number of 

cattle, number of septic systems, and number of hogs.”50 Throughout the report, the 
results show that the greatest correlation existed between the fraction of land in 
agriculture and nitrates (not the number of hogs). 

This study fails to offer scientific evidence upon which DWR may act. First, it 

is important to note that none of the well testing data found nitrate levels in excess 
of the drinking water standard of 10 milligrams per liter. Second, the study offers a 
limited view of what is occurring with groundwater and potential sources of nitrates 

– as it is a univariate analysis, which only analyzes data one variable at a time. A 
more responsible approach would be with a multivariate analysis, which would 
include the countless other factors that would be important in determining such 

relationships.  

An even better analysis of potential sources of nitrate impacts on groundwater 
would be to investigate actual reported impacts of wells, which is what the North 
Carolina Pork Council did in response to the results of a statewide free well water 

testing program sponsored by the state’s Department of Environment, Health, and 
Natural Resources (DEHNR) – now DEQ.51 

In 1995, DEHNR offered free well testing to any citizen who shared a property 
line with any Intensive Livestock Operation (ILO). These included swine, turkey, 
chicken or cattle. Through the effort, 948 wells were tested in 50 counties. Of those, 

89 wells (9.4 percent) indicated nitrate concentrations in excess of the drinking water 

                                                           
49 Naylor, Emily et al., Evaluation of Nitrate Concentrations and Potential Sources of Nitrate in Private Water 
Supply Wells in North Carolina. Journal of Environmental Health, May 2018. 
50 Id. 
51 Law Engineering and Environmental Services; Nitrate Source Investigation Study Selected Wells in Sampson 
County, North Carolina; April 15, 1997. On file at NC Pork Council Office. 
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standard. Sampson County – the second largest hog producing county in the state – 
had 47 of those 89 wells. 

NCPC retained Law Engineering and Environmental Services to study those 

results. Law Engineering focused on the 30 wells in Sampson County with the highest 
levels of nitrates. They were all located in or adjacent to the community of Keener, 
midway between Newton Grove and Clinton. In the study area, there were at least 

18 swine farms, 22 poultry farms, and many cultivated agricultural fields.  

The study data showed that domestic septic systems were cross-gradient or 
upgradient from 14 of the 30 focus wells. At least half of the wells were improperly 
constructed, without grout surface seals or with wellheads installed below ground.  

Additionally, 28 of the 30 wells were less than 50 feet deep. All 30 of the wells were 
located within 500 feet of cultivated agricultural land, 20 were cross-gradient or 
downgradient from agricultural fields where poultry litter or synthetic fertilizer was 

applied. Finally, 16 of the wells were within 1,500 feet of an existing swine operation, 
14 of which were upgradient of a swine farm. One of the wells was downgradient from 
a swine effluent application field. 

In addition to looking at individual well construction information and the 
topography of each nitrate-contaminated well, N.C. State University scientists 

performed stable isotope testing on 29 of the 30 wells.52 Each well tested had one or 
more of three primary sources of nitrates: synthetic fertilizers, septic system effluent, 
and naturally occurring soil organic nitrogen. Six of the wells had animal waste as a 

possible secondary source contributor.  

                                                           
52 “Stable nitrogen isotope geochemistry is a well-established methodology for identifying and differentiating the 
sources of nitrogen to aquatic systems.” See W.J. Showers, 1997, Progress Report: Stable Nitrogen Isotopic 
Tracers of Excess Nitrogen Sources to the Neuse River Basin, Estuary, and Nearshore Waters, Department of 
Earth and Atmospheric Sciences, North Carolina State University, p. 4. 
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In the testing of these targeted wells, N.C. State University did not note stable 
nitrogen isotope ratios indicative of a clear correlation with animal waste.53 The final 

results of the stable nitrogen isotope analysis are provided in the table below. 

 

 

This complete analysis of nitrate-contaminated wells remains relevant. At the 
time, when the initial results were gathered, it was immediately and widely assumed 

that swine farms were the sole culprit of the nitrate contamination. Dr. Kenneth 
Rudo, the state toxicologist responsible for oversight of the well sampling and testing 
program, sent a memo to then-state health director Ronald Levine that said, “… some 

                                                           
53 Id. 
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ILOs have been identified as being responsible for contaminating some private wells 
with nitrates…” He went on to recommend that a well monitoring requirement be 

included in the swine general permit which was in the process of being drafted.54 

The result, of course, was that swine was found to not have been responsible 
for nitrate contamination in those wells where stable nitrogen isotope testing was 
performed (60% of the contaminated wells in Sampson County). No new farms have 

been permitted or built since the analysis while management and oversight of swine 
farms has increased. The potential for groundwater impacts from swine farms is not 
now greater. Tests for nitrates – and other contaminants – continue for private wells 

in North Carolina.55 Nitrate testing results are shown below, which indicate what 
DEQ surely knows, which is that there is no scientific or technical association or 
correlation for elevated nitrates with 100-year flood plain swine farms. 

 

                                                           
54 Memorandum to Ronald H. Levine, M.D. from Dr. Kenneth Rudo, Toxicologist, Division of Epidemiology, 
DEHNR, Subject: Nitrate Well Water Testing near Intensive Livestock Operations, December 9, 1996, p. 1. 
55 See NCDHHS testing site at https://epi.publichealth.nc.gov/oee/wellwater/by_contaminant.html#N 
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Aside from its genesis, DWR faces severe implementation hurdles should this 
arbitrary and capricious condition somehow remain in the next published version of 

the permit.  

How will DEQ determine which farms are subject to this new requirement? In 
recent months, the N.C. Department of Agriculture & Consumer Services’ Division of 
Soil and Water Conservation stated that 62 farms are in the 100-year floodplain. 

Recently, the same division stated that number is approximately 45 farms to 55 
farms. Does DWR have a reliable scientific and technical basis for determining which 
farms will be captured by this condition? 

Additionally, many farms may appear on a two-dimensional map to be in the 

100-year floodplain. A site visit will show that many in this category are actually 
engineered and constructed to sit out of the floodplain. If an elevation survey of a 
farm that is allegedly in the 100-year floodplain shows that it is in fact, not in the 

floodplain, is that farm excused from this burdensome and unnecessary requirement? 
Does each permittee bear the financial burden of performing an updated elevation 
survey or does DEQ intend to prove a farm is in the 100-year floodplain? 

If groundwater monitoring were to find an elevated level of nitrates, what will 
DEQ do with those results? Will there be an attempt to identify the source of the 

nitrates through stable nitrogen isotope testing? If repeated sampling does not 
indicate elevated nitrates, would a farm be required to do execute the quarterly 
testing for the duration of the permit period, or would the requirement be dropped 

after a certain period of time after no impacts are found?  

Moreover, the potential costs of the proposed condition are of great concern. 
We believe that the proposed groundwater monitoring rules would cost the industry 
more than $129,500 annually in testing fees. The site selection and installation of the 
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wells would cost an additional $206,500.56 This would result in a cost of $854,000 over 
the five-year permit period.  

DEQ should reconsider this condition. 

 

We appreciate the opportunity to also provide feedback and raise substantive 
concerns about the following additional proposed conditions: 

Condition II.8: We are confused about the intent of the changes in this 

condition: No material other than animal swine wastes of the type generated on this 
facility shall be disposed of in the animal waste collection, treatment, storage, or 

application systems…” 

Why is “animal wastes of the type generated on this facility” stricken and 
changed to just “swine wastes”? Further, if “application systems” also includes 

application fields, does that then mean that cattle would not be permitted to graze? 
Similarly, is the intent to prevent the utilization of poultry litter on any of the fields 
on a farm that has a permitted swine facility? 

The proposed changes to this permit condition are unclear and unwarranted. 

 

Condition II.10: The language as appears in the draft permit does not mirror 

state law. The draft permit condition states that “Disposal of dead animals must occur 
within 24 hours after knowledge of death in a manner approved by the State 
Veterinarian.” The applicable statute (G.S 106-403) reads: “It is the duty of the owner 

of domesticated animals that die from any cause and the owner or operator of the 

                                                           
56 The cost associated with 55 farms utilizing data and assumptions from a fiscal note prepared in 2009 in 
response to proposed surface water monitoring rules, then adjusted for inflation. 
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premises upon which any domesticated animals die, to bury the animals to a depth 
of at least three feet beneath the surface of the ground within 24 hours after 

knowledge of the death of the domesticated animals, or to otherwise dispose of the 
domesticated animals in a manner approved by the State Veterinarian.” (emphasis 
added) 

The statute makes a distinction that only burial must occur within 24 hours. 

That distinction is significant as there are mortality management practices currently 
in use that are approved by the State Veterinarian but may not occur within 24 hours. 

As proposed, this draft permit condition could unnecessarily put a permit holder in 
danger of violating the permit – even though the mortality management method 
employed was not burial. 

DWR has also added that, “The Division may require groundwater monitoring 

for mortality burial sites.” We are opposed to any general requirement for 
groundwater monitoring under these circumstances. Any monitoring should be on a 

case-by-case basis to address documented violations. And, most importantly, if 
groundwater monitoring is to ever be required, the authority to do so should rest with 
the Director, not just the “Division.” 

 

Condition II.12: We are confused as to the addition of language about 

“embankment interior.” Does the “maximum pumping elevation” mean the start 

pump mark or the stop pump mark? If the latter, it would seem impossible to 
maintain a vegetative cover when lagoon levels would be fluctuating throughout 
growing season.  

Additionally, the changes about how vegetative covers must be maintained 

could be problematic, “… and storm water diversions with the goal of preventing 
erosion.” Storm water diversions, by their very function, could easily and regularly 

show signs of erosion. While we understand the importance of maintaining a 
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vegetative cover to prevent erosion, in a particularly wet year like those recently 
experienced, it could be difficult to maintain a vegetative cover on storm water 

diversions.  

 

Condition II.17: We are opposed to the removal of language that allows the 

permittee to assert an affirmative defense in any enforcement action where 
noncompliance may have been out of the permittees’ control. This removal is 
unwarranted and is not a fair application of rulemaking discretion. 

 

Condition II.18: The existing permit allows the division Director to require a 
flow meter “based on the facility’s violations and/or incomplete or incorrect record 

keeping events,” but new language would expand that authorization by empowering 
the “Division” the ability to impose that requirement.  

Specifically, the Division would be able to require flow meters/totalizers if they 

determine that “flow estimation techniques do not adequately quantify volumes of 
waste applied.” We are opposed to expanding that authority beyond the Director. This 
condition should mirror and remain the same as nearly all the other permit conditions 

that require additional equipment, monitoring, or testing. 

 

Condition II.20: We are opposed to this condition that would allow the 

Director to require a farmer to install new irrigation equipment that would reduce 
drift potential “if the Division determines violations due to wind drift.” 

It is already a violation to apply waste outside of the land application area, and 

it is a violation to apply waste in conditions that cause waste to cross property 
boundaries or enter surface waters. Center pivot and hose drag systems may not work 
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in many circumstances due to field size, shape, or topography, for example. We oppose 
this proposed condition because it is not necessary and could result in unnecessary 

financial burden to farmers. 

 

Condition II.24: This is a new condition and would require all permittees to 

install rain breakers within 12 months or commit to the presence of an OIC or 
designated backup OIC at all times during irrigation. 

Rain breakers are not foolproof and in fact can offer a false sense of security. 

They are supposed to automatically shut off the irrigation pump if rainfall is detected, 
but when the pump is shut off abruptly, a water hammer can develop in the piping 
system, leading to pipe breaks in some cases. This would certainly not be the intended 

result with this permit condition. 

We oppose this permit condition being required of all permittees. Rain 
breakers should be treated like the other automated equipment that is referenced in 

this permit, and only be required on a case by case basis due to documented violations 
of land application during precipitation events. If this permit condition remains, the 
permit condition language should allow someone under the supervision of the OIC to 

be allowed to be the individual present during land application. 

This unnecessary provision is costly, and we estimate a minimal impact of 
$60,000.57   

 

Condition III.2: A newly added paragraph (b) would require every farm to 

have waste level gauges surveyed and certified once every five years which would be 

                                                           
57 Assumes 60 percent adoption at $50 per farm. 
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an additional cost to farmers. We oppose requiring the waste level gauge survey 
except in cases where the inspector notes an obvious inaccuracy.  

Existing language authorizes the Director to require automatic freeboard 

monitors if the facility experiences freeboard level violations in two or more 
consecutive years. But newly added language in paragraph (c) allows the Director to 

require the additional equipment if the Division determines that “waste level 
monitoring and record keeping do not adequately represent the volumes of waste in 
the structure to ensure appropriate management.”  

Making such a determination is complicated and requires extensive experience 

and technical expertise. Relying on a Division employee without proper training or 
experience to make such a determination could result in a farmer having to employ 

additional equipment unnecessarily. We oppose the expansion of the authority as it 
should reside entirely with the Director. 

It should also be noted that lack of broadband access in many swine-producing 

counties would make impossible the employment of technology that automatically 
transmits data electronically, as would likely be the case in most devices that would 
be used to meet this permit condition. 

This unnecessary provision is costly, and we estimate a minimal impact of 

$495,000.58   

 

Condition III.8: We are opposed to this condition that would change stocking 

recordkeeping from monthly to weekly. Monthly stocking records are adequate, and 
no evidence has been presented to suggested otherwise. It should be assumed that 
facilities are operating at or near permitted capacity. There is certainly not enough 

variation to justify increasing recordkeeping four-fold.  

                                                           
58 Assumes gauge cost of $150 per lagoon. 
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There is also a new requirement that would require mortality to be recorded 
weekly. We acknowledge that on the current monthly stocking recordkeeping form, 

there is already a column for recording mortality and we concede that accounting for 
mortality is necessary to ensure we are within our permitted capacity. Even so, we 
question whether DWR even has authority to impose this requirement. 

DWR cites the authority here to be 15A NCAC 02T .0108(c), which states: “The 

Division may require monitoring and reporting requirements, including of 
groundwater, surface water or wetlands, waste, wastewater, residuals, soil, 

treatment processes, lagoon or storage ponds, and plant tissue, if necessary to 
determine the source, quantity, and quality of the waste and its effect upon the 
surface water, ground waters, or wetlands.” 

For this citation to be the appropriate one, it is presumed that mortality is 

considered to be “waste.” As such, and because the authority cited is to require 
reporting to “determine the source, quantity, and quality of the waste and its effect 

upon the surface water, ground water, or wetlands,” this requirement should only 
apply to farms that have chosen burial for their primary method of mortality 
management. Notably, this draft permit discourages that practice in Section II, 
Condition 10.  

Additionally, mortality information is technical information specific to each 

farm and is a basis for actual commercial value under existing contractual 
relationships. Permittees will designate this information as the confidential trade 

secret information that it is and DWR must be prepared to provide for strict 
confidentiality of these records if this permit condition remains.   
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VI. Conclusion 

We respectfully request that DEQ and DWR implement a range of 

modifications and adjustments in order to ensure issuance of a valid, reasonable and 
effective Swine Waste Management System General Permit for the next five-year 
cycle. We are available to answer questions or provide additional information at your 

convenience.  

In regard to this matter, please direct specific questions or correspondence to 
Angie Maier, Director of Government Affairs and Sustainability. She can be reached 

by phone at (919) 781-0361 or by email at angie@ncpork.org. 

 

Sincerely, 

The North Carolina Pork Council 59 

 

 

                                                           
59 The North Carolina Pork Council is a nonprofit North Carolina corporation established in 1962. A designated 
task force of NCPC members approved these submitted comments. The organization is a 501(c)(5) trade 
association with the mission to promote and educate to ensure a socially responsible and profitable North Carolina 
pork industry. The North Carolina Pork Council engages in public policy and advocacy efforts as well as research, 
producer education, promotion, and consumer information programs and services. The majority of the Board of 
Directors is elected by the full membership of the association. In addition to members directly engaged in the pork 
industry, the Board of Directors includes members representing allied industry and meat processors, national 
board representatives, and representatives of N.C. State University, N.C. A&T State University, and the N.C. 
Department of Agriculture. 


